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§655.1310

that application for temporary alien
agricultural labor certification.

(g) Appeal procedures. If the employer
timely requests an expedited adminis-
trative review or de novo hearing before
an ALJ under paragraph (e)(3) or (f)(3)
of this section, the procedures at
§655.115 will be followed.

(h) Payment of processing fees. A deter-
mination by the CO to grant an Appli-
cation for Temporary Employment Certifi-
cation in whole or in part under para-
graph (d) or (f) of this section will in-
clude a bill for the required fees. Each
employer of H-2A workers under the
Application for Temporary Employment
Certification (except joint employer as-
sociations, which shall not be assessed
a fee in addition to the fees assessed to
the members of the association) must
pay in a timely manner a non-refund-
able fee upon issuance of the certifi-
cation granting the application (in
whole or in part), as follows:

(1) Amount. The application fee for
each employer receiving a temporary
agricultural labor certification is $100
plus $10 for each H-2A worker certified
under the Application for Temporary Em-
ployment Certification, provided that the
fee to an employer for each temporary
agricultural 1labor certification re-
ceived will be no greater than $1,000.
There is no additional fee to the asso-
ciation filing the application. The fees
must be paid by check or money order
made payable to ‘‘United States De-
partment of Labor.” In the case of H-
2A employers that are members of an
agricultural association acting as a
joint employer applying on their be-
half, the aggregate fees for all employ-
ers of H-2A workers under the applica-
tion must be paid by one check or
money order.

(2) Timeliness. Fees received by the
CO no more than 30 days after the date
the temporary labor certification is
granted will be considered timely. Non-
payment of fees by the date that is 30
days after the issuance of the certifi-
cation will be considered a substantial
program violation and subject to the
procedures in §655.115.

§655.1310 Validity and scope of tem-
porary labor certifications.

(a) Validity period. A temporary labor
certification is valid for the duration
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of the job opportunity for which cer-
tification is granted to the employer.
Except as provided in paragraph and (d)
of this section, the validity period is
that time between the beginning and
ending dates of certified employment,
as listed on the Application for Tem-
porary Employment Certification. The
certification expires on the last day of
authorized employment.

(b) Scope of validity. Except as pro-
vided in paragraphs (c) and (d) of this
section, a temporary labor certifi-
cation is valid only for the number of
H-2A workers, the area of intended em-
ployment, the specific occupation and
duties, and the employer(s) specified on
the certified Application for Temporary
Employment Certification (as originally
filed or as amended) and may not be
transferred from one employer to an-
other.

(c) Scope of validity—associations—(1)
Certified applications. If an association
is requesting temporary labor certifi-
cation as a joint employer, the cer-
tified Application for Temporary Employ-
ment Certification will be granted joint-
ly to the association and to each of the
association’s employer members named
on the application. Workers authorized
by the temporary labor certification
may be transferred among its certified
employer members to perform work for
which the temporary labor certifi-
cation was granted, provided the asso-
ciation controls the assignment of such
workers and maintains a record of such
assignments. All temporary agricul-
tural labor certifications to associa-
tions may be used for the certified job
opportunities of any of its employer
members named on the application. If
an association is requesting temporary
labor certification as a sole employer,
the certified Application for Temporary
Employment Certification is granted to
the association only.

(2) Ineligible employer-members. Work-
ers may not be transferred or referred
to an association’s employer member if
that employer member has been
debarred from participation in the H-
2A program.

(d) Extensions on period of employ-
ment—(1) Short-term extension. An em-
ployer who seeks an extension of 2
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weeks or less of the certified Applica-
tion for Temporary Employment Certifi-
cation must apply for such extension to
DHS. If DHS grants the extension, the
corresponding Application for Temporary
Employment Certification will be deemed
extended for such period as is approved
by DHS.

(2) Long-term extension. For exten-
sions beyond 2 weeks, an employer may
apply to the CO at any time for an ex-
tension of the period of employment on
the certified Application for Temporary
Employment Certification for reasons re-
lated to weather conditions or other
factors beyond the control of the em-
ployer (which may include unforeseen
changes in market conditions), pro-
vided that the employer’s need for an
extension is supported in writing, with
documentation showing that the exten-
sion is needed and that the need could
not have been reasonably foreseen by
the employer. The CO will grant or
deny the request for extension of the
period of employment on the Applica-
tion for Temporary Employment Certifi-
cation based on the available informa-
tion, and will notify the employer of
the decision in writing. The employer
may appeal a denial for a request of an
extension in accordance with the pro-
cedures contained in §655.115. The CO
will not grant an extension where the
total work contract period under that
application and extensions would be 12
months or more, except in extraor-
dinary circumstances.

(e) Requests for determinations based on
nonavailability of able, willing, available,
eligible, and qualified U.S. workers—(1)
Standards for requests. If a temporary
labor certification has been partially
granted or denied based on the CO’s de-
termination that able, willing, avail-
able, eligible, and qualified U.S. work-
ers are available, and, on or after 30
calendar days before the date of need,
some or all of those U.S. workers are,
in fact, no longer able, willing, eligible,
qualified, or available, the employer
may request a new temporary labor
certification determination from the
CO. Prior to making a new determina-
tion the CO will promptly ascertain
(which may be through the SWA or
other sources of information on U.S.
worker availability) whether specific
able, willing, eligible and qualified re-

§655.1311

placement U.S. workers are available
or can be reasonably expected to be
present at the employer’s establish-
ment within 72 hours from the date the
employer’s request was received. The
CO will expeditiously, but in no case
later than 72 hours after the time a
complete request (including the signed
statement included in paragraph (e)(2)
of this section) is received, make a de-
termination on the request. An em-
ployer may appeal a denial of such a
determination in accordance with the
procedures contained in §655.115.

(2) Unavailability of U.S. workers. The
employer’s request for a new deter-
mination must be made directly to the
CO by telephone or electronic mail,
and must be confirmed by the employer
in writing as required by this para-
graph. If the employer telephonically
or via electronic mail requests the new
determination by asserting solely that
U.S. workers have become unavailable,
the employer must submit to the CO a
signed statement confirming such as-
sertion. If such signed statement is not
received by the CO within 72 hours of
the CO’s receipt of the request for a
new determination, the CO will deny
the request.

(3) Notification of determination. If the
CO determines that U.S. workers have
become unavailable and cannot iden-
tify sufficient specific able, willing, eli-
gible, and qualified U.S. workers who
are or who are likely to be available,
the CO will grant the employer’s re-
quest for a new determination. How-
ever, this does not preclude an em-
ployer from submitting subsequent re-
quests for new determinations, if war-
ranted, based on subsequent facts con-
cerning purported nonavailability of
U.S. workers or referred workers not
being eligible workers or not able, will-
ing, or qualified because of lawful job-
related reasons.

§655.1311 Required departure.

(a) Limit to worker’s stay. As defined
further in DHS regulations, a tem-
porary labor certification limits the
authorized period of stay for an H-2A
worker. See 8 CFR 214.2(h). A foreign
worker may not remain beyond his or
her authorized period of stay, as estab-
lished by DHS, which is based upon the
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